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                       5/05/2015 
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J U D G M E N T 

 

1. The prosecution in this case was set in motion by lodging of an ejahar 

with the Officer in Charge of the Dhekiajuli Police Station on 17/3/2008 

by Sri Dilip Kr Mondol, Inspector of Post Office (hereinafter referred 

as informant) to the effect that Sri Milon Chandra Borah 

(hereinafter referred to as accused person) had been working as 

GDSBPM, Dibru Darrang Post Office since 2/8/1986. Further the 

accused while working in the aforesaid post office, had accepted 

deposits from the depositors entering the amount in the SB/RD 

passbooks on different dates duly signed by him and with stamp 

impression but the said amount had not been credited to the 

government account. The informant further had given in detail the 

name of the account holder in whose account the amount was said to 

have been misappropriated.  

 

2. The police upon receipt of the ejahar registered Dhekiajuli Police Station 

case no: 72/2008 under section 420/409 of the Indian Penal Code (IPC) 

and entrusted SI A Zaman to conduct the investigation of the case. The 

I/O then visited the place of occurrence, recorded the statement of the 

witnesses, and prepared the sketch map. Upon completion of the 

investigation, the police submitted chargesheet against the accused 

person Sri Milon Chandra Borah under section 420/409 IPC who was 

initially absconding. 

 

3. The accused person was called upon to enter trial and accordingly the 

said accused person appeared and the copies of the relevant documents 
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were furnished to him. Thereafter after hearing the learned Counsels 

for both the sides at length the formal charge under section 420/409 

IPC was framed against the accused person and the same was read 

over and explained to him, to which he pleaded not guilty and claimed 

to be tried.  

 

 

4. The prosecution in support of its case examined as many as seven 

witnesses and exhibited five documents; whereas the defence declined 

to adduce evidence. 

 

5.  Since there were incriminating materials against the accused person, 

he was examined under section 313 CrPC. The defence case is of total 

denial as evident from the statement of the accused recorded under 

section 313 CrPC.  

 

 

6. Upon the case set up by the prosecution I have framed the following 

point for determination in this case in order to arrive at a definite 

finding as regards the matter in dispute- 

 

 

(i.) Whether the accused person being a public servant 

committed criminal breach of trust by misappropriating 

the deposits of the RD/SB account of the depositors of 

the Dibru Darrang Post Office which were entrusted with 

him and thereby committed offence under section 409 

IPC? 
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(ii.) Whether the accused person committed cheating by 

dishonestly inducing the depositors of the Dibru Darrang 

Post Office to deliver their deposits and thereby 

committed offence under section 420 IPC? 

 

7. The Learned Counsel of the accused person had submitted that since 

there are no materials against the accused person, the accused person 

is liable to be acquitted. The Learned Counsel of the accused person 

further submitted that the prosecution side had also failed to prove the 

guilt of the accused person beyond all reasonable doubt.  

 

 

DISCUSSION, DECISION AND REASONS 

THEREOF: 

 
 

8. Now let me discuss the materials on record and try to arrive at a 

definite finding as regards the points for determination. 

 

9. PW 1, Sri Dilip Kumar Mondol (hereinafter referred to as PW 1) 

had stated in his evidence that the alleged incident took place in the 

year 2007. Thereafter he informed the Sub Post Master of the Dibru 

Darrang Post Office that the post master of Dibru Darrang i.e the 

accused person had kept many cash with him. further he had stated 

that after enquiry he found that almost Rs 2,850/- were short in 14 

passbooks, though the deposits were made and against each deposit„s 

stamp impression was given but the money had not been deposited in 

the government account.PW 1 also stated that after enquiry he found 
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that the accused had misappropriated Rs.1, 17,290/– from 14 

passbooks. He proved Exhibit 1 as the ejahar lodged by him. 

 

 

10. PW 2, Sri Kartik Sasoni (hereinafter referred to as PW 2) has 

stated in his evidence that he was the junior colleague of the accused. 

However he had stated that he is not aware about the alleged incident 

since most of the time his duties are outdoor. He has only heard that 

there was an enquiry with regard to shortage of money in passbook and 

the accused was the suspect. 

 

11. In this cross examination PW 2 had stated that since his duty is 

always outside office as such he will not be able to say how the money 

used to deposited. Further PW 2 has stated that he cannot say firmly 

whether any money was found short or not. PW 2 also stated that he 

has no personal knowledge for what reason the accused was 

suspended. 

 

12. PW 3, Sri Dipankar Dey (hereinafter referred to as PW 3) had 

stated in his evidence that the alleged incident took place around 7 

years back. He also stated that he had opened a post office account in 

the Dibru Darrang Post Office and had been depositing money in it. 

Thereafter when he checked his account once he found that the money 

was not deposited in his account. However later on, the Inspector of 

Post Office to case passbook and issued him a duplicate passbook and 

also return him his money. 

 

 

13. In his cross-examination PW 3, has stated that when used to 

deposit the money in the Post Office he used to deposit it in the 
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counter. However he feels that there was no misappropriation in his 

account since he got his money back after the enquiry. 

 

14. PW 4, Smt Parvati Devi (hereinafter referred to as PW 4) has 

said in evidence that when she had deposited some money around 10-

12 years back in the Dibru Darrang post office. However along with 

some other people her money in the account was misappropriated but 

later on she got her money back after coming to the Tezpur Post Office. 

 

 

15. In her cross examination, PW 4 has stated that she had not seen 

any passbook in the Court. She also stated that she cannot state exactly 

the amount in her account which must have been misappropriated. PW 

4 also stated that she used to deposit money in the counter and the 

same bus entered in her passbook. However later on she got back her 

money. 

 

16. PW 5, Smt Bolen Bage (hereinafter referred to as PW 5) has 

stated in evidence that she had deposited some money in the Dibru 

Darrang Post Office. Thereafter she had heard them some money 

related issues arose and the matter was taken out by the police. 

However she got her money back later 

 

 

17. In her cross examination PW 5 has stated that she is to deposit 

money in the counter and the same bus entered in her passbook. 

However she got her money back later. 

 

18. PW 6, Sri Rajendra Prasad Sah (hereinafter referred to as PW 

6) has stated in his evidence that he was to deposit money in the Dibru 
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Darrang Post Office and later on he have only heard that some 

misappropriation would regard to the money had happen in the Post 

Office. 

 

 

19. PW 7, Anisuz Zaman (hereinafter referred to as PW 7) has stated 

in evidence that on receipt of the ejahar from the informant he had 

visited the place of occurrence, recorded the statement of witnesses, 

prepared sketch map and also seized some case related documents. He 

further stated that when he found sufficient materials against the 

accused person, he searched for him but the accused was at conduct. 

He proved exhibit 2 as the charge sheet. He proved Exhibit 3 as the 

seizure list, exhibit 4 as the sketch map and Exhibit 5 as the search list. 

20. In this cross examination, PW 7 has stated in his evidence that he 

had seized the documents from the Tezpur Post Office. He further 

stated that the Superior authority of the accused person have only 

given him the document related to the case. Further he has stated that 

he had not mention in his charge sheet from which year the 

misappropriation has been committed. However he had mentioned that 

the date of occurrence as per computerized format of the FIR is 

2/8/1986 and same had come into notice on 17.3.2008. 

 

21. Before going into a detailed discussion on the evidences on record, it is 

important to discuss Section 409 IPC which states,- 

 

 

409. Criminal breach of trust by public servant, or by 

banker, merchant or agent – Whoever, being in any manner 

entrusted with property, or any dominion over property in 

his capacity of a public servant or in the way of his business 
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as a banker, merchant, factor, broker, attorney or agent, 

commits criminal breach of trust in respect of that property, 

shall be punished with 1[imprisonment for life], or with 

imprisonment of either description for a term which may 

extend to ten years, and shall also be liable to fine.  

 

On a plain reading of the above section it has come out clear that 

this section covers dishonest misappropriation in cases where the 

receipt of property is by fraudulent or by improper means and also 

those wherein the public servant misappropriates what may have 

been quite properly and innocently received. Therefore, all that is 

required is what may be described as entrustment or requisition of 

possession over the property in the capacity of a public servant. 

“Entrustment” being a necessary part of the offence, where it is not 

proved, no offence arises under this section. In Todar Singh 

Premi Vs State of UP [1992 CrLJ 172 (All)] it had been 

discussed that “mere proof of entries in the books of account , 

unsupported by any evidence of receipt, is not alone 

sufficient to fasten the accused with the offence of criminal 

breach of trust. If no entrustment could be proved, the 

question of this appropriation of funds does not arise.” 

Therefore it is very important to see whether in the present case 

there is any materials on record which could go on to prove that the 

accused had been entrusted with the funds and the same been 

misappropriated by him. 

 

22. On perusal of the entire materials on record I would like to discuss the 

evidences of the witnesses on a detailed manner. PW 1 who is the 
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informant of this case has stated in his evidence that he had found 

shortage of Rs 2,850/- from 14 passbooks and had also claimed that 

the accused person had misappropriated Rs.1, 17,290/– from 14 

passbooks. However the informant had not given any documentary 

evidence in support of his allegations. Neither the passbooks nor the 

other official registers kept for recording entry of the amount nor the 

slips of the deposit receipt maintained against those 14 passbooks were 

given by the informant in support of this case. Moreover the informant 

who claims that he had made an enquiry in this respect had also failed 

to give the documents in support of his case on the basis of which he 

had to reach the conclusion that the accused was involved in the 

alleged offence.  

 

23. Further the investigating officer examined as PW 7, had also not made 

any efforts to collect any important documents in connection with this 

case. Although the investigating officer had clearly admitted in his 

evidence that he had collected the required documents pertaining to 

this case from the main office at Tezpur; but the same if so collected by 

the investigating officer had not been produced in the Court and the 

reason for non-production is not well explained by him. It is also seen 

that the investigating officer had casually stated that the date of 

occurrence is 2/8/1986; although no efforts were made by him to 

collect the important materials in connection with this case when the 

offence had come into notice by the concerned authorities. The 

investigating officer had given Exhibit 2 only on the basis of the 

materials given to him by the informant. 

 

24. Moreover the informant had stated that Rs 75,000/-were voluntarily 

credited by the said accused out of Rs.1, 17,290/- but there is no 



Page 10 of 13 

 
GR CASE NO: 395/2008 

PROSECUTOR: STATE OF ASSAM 
ACCUSED: SRI MILON CHANDRA BORAH 

 

 

 

TYPED BY ME: MS M SARMAH, AJS 
                          JMFC, TEZPUR 

material on record which could remotely also suggest that any such 

amount had been credited by the said accused which could indirectly 

also suggest that he is connected with this case. 

 

 

25. Further all the witnesses examined by the prosecution who were the 

account holder‟s, had clearly stated that they used to deposit the 

amount against their account in the counter. Nowhere anyone has 

stated that they had given the said money to the accused only; 

therefore there is no evidence on record which could directly show that 

any entrustment was made to the accused. All the witnesses have only 

stated that they have heard of some misappropriation in the Dibru 

Darrang Post Office accounts but nowhere anyone had uttered that the 

accused was only involved in the said misappropriation. 

 

26. Thus, on the basis of the above discussion on the materials on record, it 

is seen that there is nowhere a single implicating factor which could 

remotely also connect the accused with the offence alleged to be 

committed by him.  

 

27. With regard to the offence under section 420 IPC, it is very important to 

prove that cheating with intention to cheat existed from the very 

inception i.e., a dishonest intention at the time of initial transaction 

must appear to be clear. However on the basis of the above detailed 

discussion it is seen that there is nothing on record which shows that 

the accused had the dishonest intention to cheat resulting into transfer 

of any property to him. 

 

28. The prosecution thus has failed to prove the charges leveled against the 

accused person Sri Milon Chandra Borah. 
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29. DECISION: The prosecution has failed to prove that the accused 

person have committed the aforesaid offences of criminal breach of 

trust as a public servant and cheating at that relevant point of time as 

alleged in the ejahar, as such the point for determinations are answered 

in the negative, and in favour of the accused person. 

 

ORDER 

 

30. In view of the discussions made above and the decision reached in the 

foregoing points for determination it is held that the prosecution has 

failed to prove the charges against the accused person Sri Milon 

Chandra Borah ; as such the said accused person is acquitted from the 

charges under section 409/420 IPC and is set at liberty.  

 

31. The bail bond of the accused person and his surety shall remain in force 

for six months from today.  

 

 

32.  The case is disposed of on contest without cost.  

 

Given under my hand and seal of this court on this 8th day of June, 

2015 at Tezpur.   

 

      (Meenakshi Sarmah) 

     Judicial Magistrate First Class, 

         Sonitpur, Tezpur 
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APPENDIX 

 

PROSECUTION EXHIBITS  

1. EJAHAR 

2. SEIZURE LIST 

3. SKETCH MAP 

4. SEARCH LIST 

5. CHARGESHEET 

DEFENCE EXHIBITS 

NONE 

 

COURT EXHBITS 

NONE 

 

PROSECUTION WITNESSES: 

1.) SHRI DILIP KR MONDOL 

2.) SRI KARTIK SASONI 

3.) SRI DIPANKAR DEY 

4.) SMT PARVATI DEVI 

5.) SMT BOLEN BAGE 

6.) SRI RAJENDRA PRASAD SAH 

7.) ANISUZ ZAMAN 
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DEFENCE WITNESS 

NONE 

COURT WITNESSES 

NONE 

 

(Ms Meenakshi Sarmah) 

Judicial Magistrate First Class,  

Tezpur, Sonitpur. 

 


